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As required by Town Code Section 208-54.D, we offer the following information to satisfy the twelve
(12) standards the Town Board is to consider in reviewing this Special Use Permit request:

(1) The use will not prevent the orderly and reasonable use of adjacent properties or of properties
in adjacent use districts.

The proposal is a continuation of the current uses on the property and is consistent with the
allowable use within the Class A Residential District. The proposed use will not have an
adverse effect on the adjacent properties.

(2) The public health, safety, general welfare, or order of the Town will not be adversely affected
by the proposed use in its location.

The approval of the Special Use Permit on Lots 1 and 2 will allow the current uses to continue
on the site. The uses will not adversely affect the public health, safety, and welfare of the
community. The continuation of the care offered by the Fairport Rehabilitation and Nursing
Care facility will provide these essential services to the community.

(3)  The use will be in general harmony with and promote the general purposes and intent of the
most recent Comprehensive Plan of the Town and the Zoning Ordinance.

The issuance of the requested Special Use Permit will allow the use of the site as allowed by
Town Code and would serve to continue the existing nursing home and convalescent care to the

community.

(4) The proposed use will not interfere with the preservation of the general character of the
neighborhood in which such building is to be placed or use is to be conducted and that the
proposed use will, in fact, be compatible with its surroundings and with the character of the
neighborhood and of the community in general, particularly with regard to visibility, scale and
overall appearance.

The uses proposed are a continuation of the existing uses on the site. There will be no change to
the character of the neighborhood with the approval of a Special Use Permit for the Public and
Building Grounds uses.

(5) The physical characteristics and topography of the proposed site make it suitable for the
proposed special use.

The physical characteristics of the site will remain unchanged. The site will remain suitable for
the proposed uses.

(6) The proposed special use provides sufficient landscaping and/or other forms of buffering to
protect surrounding land uses.

The proposed use is consistent with existing uses on the site. The applicant contends that
buffering is not necessary to protect any of the adjoining properties, as this facility has operated
at this location since the 1970’s.

(7) The property has sufficient, appropriate, and adequate area for the use, as well as reasonably
anticipated operation thereof.

The uses and users will remain unchanged with the approval of the Special Use Permit. The
applicant contends that there is adequate area for the continued uses on the properties.
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(8) Access to facilities is adequate for the estimated vehicular and pedestrian traffic generated by
the proposed use on public streets and sidewalks, so as to assure public safety and to avoid
traffic congestion.

The existing access to the property(ies) from NYS Route 250 and County Road 17 will remain
unchanged. There will be a cross-access easement between the two lots to provide for
uninterrupted access between and through the properties.

(9) Adequate parking and internal vehicular and pedestrian traffic circulation can be
accommodated on the property in compliance with other sections of the Code, taking into
account adequate buffering and landscaping.

The internal traffic circulation will remain as it exists today. There is no need to provide any
further improvements for parking, vehicular or pedestrian traffic circulation.

(10) Adequate facilities exist or can be integrated into the site development to property deal with
stormwater runoff, sanitary sewers, fire protection, electrical power needs, refuse or other
waste that may be generated, odors, noise or lights which may go beyond property boundaries.

Adequate utility service exists to serve the proposed uses on the site. As there is no change to
the uses on the site, there is no need for additional public or private facilities.

(11) The natural characteristics of the site are such that the proposed use may be introduced on the
property without undue disturbance or disruption of important natural features, systems, or
processes and without negative impact to groundwater and surface waters on and off the site.

There is no proposed change to the existing physical characteristics of the two lots. Therefore,
there will be no disturbances to any natural features, systems, or processes.

(12) The proposed use can and will comply with all provisions of this chapter and of the Code which
are applicable to it and can meet every other applicable federal, state, county and local law,
ordinance, rule, or regulation.

The proposal use is in compliance with the provisions of the Town of Perinton Code and can
meet all other applicable regulations. Area variances will be requested from the Town of
Perinton Zoning Board of Appeals to provide relief for side and rear setbacks between Lots 1
and 2 to be in compliance with the Town of Perinton Code.

Upon review of the above information, it is our belief the proposal meets the standards established for
Special Use Permits for the proposed uses of the property.

We have requested the Town Planning Board declare themselves lead agency for the purposes of
conducting the NY State Environmental Quality Review (SEQR). Pursuant to 6 NYCRR 617.4 and
617.5, we believe the proposed action is an Unlisted Action. We have prepared the short-form
Environmental Assessment Form Part 1 as required by SEQRA, as well as drafts of Parts 2 and 3 as
mandated by Town procedures and have submitted this to the Planning Board for this purpose.

Upon receipt and review of this application, we request the Town Board accepts this application and set a
public hearing date for review of this proposal.

Upon completion of the public hearing, we would look to the Town Board to refer this application to the

Conservation Board and Planning Board for review at their respective upcoming regular meetings and

provide a recommendation back to the Town Board to grant the Special Use Permit for the existing and

intended use of the property as Public Building and Grounds serving the community with rehabilitation,
| convalescent and nursing care to the public, as well as housing for seniors..

i
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TOWN OF PERINTON
1350 TURK HILL ROAD. FAIRPORT, NEW YORK 14450-8796
(585) 223-0770, Fax: (585) 223-3629, www.perinton.org

NUMBER FEE §
(verify fee with staff)

MEETING DATE

APPLICATION FORM — SPECIAL USE PERMIT - Town Board

See attached instructions/requirements

1. APPLICANT

Name4646NineMileRoadLLC Phone (732) 598-4254

Street& Number 3839 Flatlands Ave #218 cjyy Brooklym, NY zjp 11234

Interest in Property: Owner__ X Lessee Other

2. OWNER (if other than applicant)
Name Phone

Street& Number, City Zip

3. ATTORNEY (If represented)
Name Woods Oviatt Gilman LLP (Jerry Goldman) Phone (585)987-2901

Street& Number 1900 Bausch and Lomb Place City Rochester, NY Zip 14604

4. INTEREST: Does any officer or employee of the State of New York, County of Monroe, or Town of Perinton
have any interest in the owner/applicant or the subject property?
Yes No X Explain INTEREST
If yes, who? Name Address

5. LOCATION: Street Address or Legal Description (subdivision and lot number)
4646 Nine Mile Point Road

6. SIZE OF PARCEL: +/-18.58 Acres




Rehab and nursing home/ independent living residential

7. PRESENT USE OF PROPERTY:

8. ZONING DISTRICT: Res-A TAX ACCOUNT# 153.050-01-13.111

9. Describe specifically the nature of your request Approval of a Special Use Permit (s)

for proposed Lot #1 to continue the existing use as a rehabilitation

and nursing home, and Lot #2 to allow the continuance of use as

senior housing. All pursuant to the Public Buildings and Grounds

requirements.

10. Describe the location, use and size of structures and other land use within 100 feet of the

boundaries of the subject property Uses surrounding the property include town-

house units to the south, single-family residential uses to the east

and multi-family uses on the western side of NYS Route 250.

11. The criteria used by the Town Board of the Town of Perinton are set forth in Section 208-54 of the
Zoning Law. Special Use Permits can only be granted where the proposed is already a permitted use, but
requires Town Board approval. That approval can only be given when the applicant offers proof that his

proposed use will not violate any of the following factors:

A. You must show that your proposal will be in harmony with the general purpose and intent of
the Zoning Ordinance of the Town of Perinton, considering the location, magnitude of the use, the nature
and intensity of the operations involved in or conducted in connection with it, and the size of the subject
property with respect to the streets giving access to the subject property.

Will your proposed use be detrimental to the neighborhood due to Location? No_ X Yes

The nature or magnitude of use? No X Yes

Inadequate access to property? No_ X Yes

If yes to any of above, explain how it will be detrimental. If effect can be lessened in some manner,

explain how:




B. Will your proposed use tend to depreciate adjacent property or alter or be detrimental to the
character of the neighborhood? No X Yes

If yes , explain how it will be detrimental. If effect can be lessened in some manner, explain how:

C. Will your proposed use create a hazard to health, or the general welfare of the neighborhood or

significantly alter the flow of traffic? No X Yes

If yes, explain how. If effect can be lessened in some manner, explain how.

I certify that the information supplied on this application is complete and accurate, and that the
project described, if approved, will be completed and the premises used as stipulated in this request.

Signature of
Applicant: %_ Date 6/4/2026

Printed name of
Applicant

David Katz, Authorized Officer for 4646 Nine Mile Road LL.C

Property Owner (If other than applicant)

I have read and familiarized myself with the contents of this application and do hereby consent to its
submission and processing.

Signature of property

owner Date

Printed Name of property
owner

3/21/19
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Drawing Alteration
The following is an excerpt from the
New York State Education Law Article
145 Section 7209 and applies to this

"It is a violation of this law for any
person, unless he is acting under the
direction of a licensed professional
engineer or land surveyor to alter any
item In any way. If an item bearing the
seal of an engineer or land surveyor is
altered, the altering engineer or land
surveyor shall affix to the item his seal
and the notation "altered by” followed
by his signature and the date of such
alteration, and a specific description

of the alteration.”
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N 1350 TURK HILL ROAD. FAIRPORT, NEW YORK 14450-8796
éﬁ;@ (585) 223-0770, Fax: (585) 223-3629, www.perinton.org
®

Owner Authorization to Make Application

David Katz, as authorized signatory (4646 Nine Mile Road LLC)

I,

, authorize

(print owner name legibly)

BME Associates (Andrew Spencer)

(applicant/engineer name & company name)

to act as my agent to make application(s) to the Town of Perinton for the purpose of

Obtaining P/F Subdivision approval/ SUP Approval/ Area Variance approvals
>

(site plan/subdivision/change of use, etc.)

for the property that I own located at 4646 Fairport Nine Mile Point Road

D”(%f__‘ 5/14/2026
Signatur Date

3/29/12


http://www.perinton.org

MONROE COUNTY CLERK’S OFFICE THIS IS NOT A BILL. THIS IS YOUR RECEIPT.

Receipt # 3908215

Book Page D 12968 0610

Return To: No. Pages: 27
LANDMARK TITLE AGENCY INC
207 ROCKAWAY TURNPIKE Instrument: DEED OTHER
LAWRENCE, NY 11559
Control #: 202406180036
Ref #: TT0000017239

Date: 06/18/2024

FAIRPORT BAPTIST HOMES, Time: 8:00:36 AM
FAIRPORT BAPTIST HOME,
BAPTIST HOME OF MONROE COUNTY,

4646 NINE MILE POINT ROAD LLC,

Recording Fee $26.00

Pages Fee $130.00

State Fee Cultural Education $14.25

State Fee Records $4.75  Employee: ED
Management

TP-584 Form Fee $5.00

RP-5217 County Fee $9.00

RP5217 State Equal Addit Fee $241.00

Total Fees Paid: $430.00

State of New York

MONROE COUNTY CLERK’S OFFICE
WARNING — THIS SHEET CONSTITUTES THE CLERKS Consideration: $1.00
ENDORSEMENT, REQUIRED BY SECTION 317-a(5) &

SECTION 319 OF THE REAL PROPERTY LAW OF THE

STATE OF NEW YORK. DO NOT DETACH OR REMOVE.

JAMIE ROMEO

MONROE COUNTY CLERK
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RECORDED
Tim_e:% £
JUN 18 2024
BARGAIN AND SALE DEED
?
WITH COVENANTS AGAINST GRANTOR’S ACTS Monroe County Clerk's Office

THIS INDENTURE is made as of the 17 day of May, 2024 between

FAIRPORT BAPTIST HOMES f/k/a FAIRPORT BAPTIST HOME f{/k/a THE BAPTIST
HOME OF MONROE COUNTY, aNew York not-for profit corporation with an address of 4646
Nine Mile Point Road, Fairport, New York 14450 (the “Grantor”), and

4646 NINE MILE POINT ROAD LLC, a New York limited liability company with an address
of 2071 Flatbush Avenue, Suite 22, Brooklyn, New York 11234 (the “Grantee™).

WITNESSETH, that the Grantor, in consideration of One and More Dollars ($1.00 and more)
and other valuable consideration paid by the Grantee, does hereby grant and release unto the Grantee, the
successors and assigns of the Grantee forever,

ALL THAT TRACT OR PARCEL OF LAND, situate in the Village of Fairport, Town of
Perinton, County of Monroe and State of New York, as more particularly described on Schedule A
attached hereto and made a part hereof.

PROPERTY ADDRESS: 4646 Nine Mile Point Road Fairport, New York 14450
TAX PARCEL ID NO. 153.05-1-13.111
TAX MAILING ADDRESS 4646 Nine Mile Point Road Fairport, New York 14450

BEING THE SAME i’REMISES conveyed to the Grantor by Deed from Walter S. Hubbell and
Leora D. Hubbell, his wife, to The Baptist Home of Monroe County, dated December 13, 1904 and
recorded January 6, 1905 in the Monroe County Clerk’s Office in Liber 701, Page 223. (Parcel 1)

. LESS AND EXCEPT the property described in a Deed from Fairport Baptist Home to the
County of Monroe, dated October 28, 1986 and recorded January 3, 1987 in the Monroe County Clerk’s
Office in Book 7062, Page 3.

AND THE SAME PREMISES conveyed to the Grantor by Deed from Lawrence E. Brown to
The Fairport Baptist Home, dated September 18, 1987 and recorded September 18, 1987 in the Monroe
County Clerk’s Office in Book 7193, Page 171. As modified by a Correction Deed recorded January 19,
1988 in Book 7260, Page 107, correcting the name of grantee to Fairport Baptist Home. (Parcel 2)

LESS AND EXCEPT the property as described in a Deed from Fairport Baptist Hime, Inc. to
Larry J. Fisher and Beatrice A. Fisher, dated July 8, 1988 and recorded August 3, 1988 in the Monroe
County Clerk’s Office in Book 7403, Page 194.

LESS AND EXCEPT the property described in a Deed from Fairport Baptist Homes, formerly
known as Fairport Baptist Home, to John Guariglia, dated February 5, 1990 and recorded June 14, 1990
in the Monroe County Clerk’s Office in Book 7927, Page 94.

TOGETHER with all right, title and interest, if any, of Grantor in and to any streets and roads
abutting said premises;
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TOGETHER with the appurtenances and all the estate and rights of Grantor in and to said
premises;

TO HAVE AND TO HOLD the premises herein granted unto Grantee, the successors and
assigns of Grantee forever.

AND Grantor covenants that Grantor has not done or suffered anything whereby the said premises
have been encumbered in any way whatever, except as aforesaid.

AND the Grantor, in compliance with Section 13 of the Lien Law, covenants that the Grantor will
receive the consideration for this conveyance and will hold the right to receive such consideration as a trust
fund to be applied first for the purpose of paying the cost of the improvement and will apply the same first
to the payment of the cost of the improvement before using any part of the total of the same for any other
purpose. The word “party” shall be construed as if it read “parties” whenever the sense of this indenture so
requires

THIS CONVEYANCE is made pursuant to an Order of the Supreme Court of the State of New
York, County of Monroe dated March 23, 2024, Index No. E2024004360 and an Order of the United
States Bankruptcy Court, Western District of New York filed and entered on October 17, 2022, Case No.
2-22-20220-PRW attached herein as Exhibit B

[Signature Page Follows.]
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IN WITNESS WHEREOF, Grantor has duly executed this Deed the day and year first
above written.

00 Fairport Baptist Homes £/ TOueQolt Qﬂ?i-m Home F1ifx Tog qu\r\s-\-
" WOMR of Mpgeme (n
By: Fairport Baptist Homes Caring Ministries, Its Sole
mb
By: W &m

Thofr?ag H. Pdeliha, President & CEO

STATE OF NEW YORK )
SS:
COUNTY OF MONROE )

On the \5 day of May in the year 2024, before me, the undersigned, a notary public in and for said state,
personally appeared Thomas H. Poelma, personally known to me or proved to me on the basis of
satisfactory evidence to be the individuals whose name are subscribed to the within instrument and
acknowledged to me that he executed the same in his capacities, and that by his signatures on the
instrument, the individuals or the persons upon behalf of which the individuals acted, executed the
instrument.

\_Q\(N\Q\S\L ¢ M:d’

Notary Public

SPNORE T
Netasy  Pdbhe” YR 0%
NG . 04 @S0eT
ﬂ OualCed W Vot ©
M\b 0NNt &rprs oM |1 | 90\g

Lo Mot
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SCHEDULE A

LEGAL DESCRIPTION

All thoée tracts or parcels of land lying and situate in Township 12, Range 4 in Town Lot No. 42 in the
Town of Perinton County of Monroe State of New York being more fully described as follows:

Commencing at the intersection of the centerline of Fairport-Nine Mile Point Road (NYS Route 250, a
variable width right-of-way) and the centerline of Whitney Road (County Route 17, a 66 foot right-of-
way); thence run N89°49'40"E along the centerline of Whitney Road a distance of 855.60 feet to a point;
thence departing said centerline of Whitney Road run N00°10'20"W a distance of 32.97 feet to a point on
the Northerly right-of-way line of Whitney Road, said point lying N01°13°00”W a distance of 0.51 feet
of a found 1/2-inch rebar, and said point being the Southeast corner of land now or formerly Fairport
Apartments Inc.; thence run N00°10'20"W along line of land now or formerly Fairport Apartments Inc. a
distance of 500.03 feet to a found 5/8” rebar; thence run S89°49'40"W a distance of 400.00 feet to a
found 5/8” rebar and to the Point of Beginning;

thence run S00°10'20"E a distance of 500.18 feet to a found 5/8” rebar on the Northerly right-of-way line
of Whitney Road; thence run S89°48'20"W along said right-of-way line a distance of 401.42 feet to a
found 6” triangular concrete monument on the Easterly right-of-way line of Fairport-Nine Mile Point
Road; thence run along said right-of-way line the following six (6) courses:

. (1) N45°41'56"W a distance of 28.26 feet to a found drill-hole;
(2) N00°08'36"W a distance of 352.53 feet to a point;
(3) N15°59'30"E a distance of 43.18 feet to a point;
(4) N00°07'45"W a distance of 349.99 feet to a point;
(5) N05°19'16"W a distance of 132.55 feet to a point;
(6) N00°07'36"W a distance of 88.09 feet to a found 1” iron pipe at the Southwest corner of land now or
formerly Fairport Baptist Homes Caring Ministries;
thence departing the right-of-way line of Nine Mile Point Road run N89°44'41"E along the Southerly line
of land now or formerly Fairport Baptist Homes Caring Ministries a distance of 222.15 feet to a point;
thence run S00°00'49"W a distance of 369.06 feet to a point; thence run N89°49'40"E a distance of
105.00 feet to a point; thence run S00°10'20"E a distance of 50.00 feet to a point; thence run
N89°49'40"E a distance of 95.00 feet to a point; thence run S00°10"20"E a distance of 64.82 feet to the
Point of Beginning. Containing therein 7.594 Acres (330809 Square feet) more or less.

and also;

Commencing at the intersection of the centerline of Fairport-Nine Mile Point Road (NYS Route 250, a
variable width right-of-way) and the centerline of Whitney Road (County Route 17, a 66 foot right-of-
way); thence run N89°49'40"E along the centerline of Whitney Road a distance of 855.60 feet to a point;
thence departing said centerline of Whitney Road run N00°1020"W a distance of 32.97 feet to a point on
the Northerly right-of-way line of Whitney Road, said point lying N01°13°00”W a distance of 0.51 feet
of a found 1/2-inch rebar, and said point being the Southeast corner of land now or formerly Fairport
Apartments Inc., and said point being the Point of Beginning;

thence run N00°1020"W along line of land now or formerly Fairport Apartments Inc. a distance of
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500.03 feet to a found 5/8” rebar; thence run S89°49'40"W a distance of 400.00 feet to a found 5/8”
rebar; thence run N00°1020"W a distance of 64.82 feet to a point; thence run $89°49'40"W a distance of
95.00 feet to a point; thence run N00°1020"W a distance of 50.00 feet to a point; thence run
$89°49'40"W a distance of 105.00 feet to a point; thence run N00°00'49"E a distance of 369.06 feet to a
point; thence run N89°44'41"E passing through a found 5/8” rebar at a distance 223.46 feet, and passing
through a found 5/8” rebar at a distance of 403.38 feet for a total distance of 636.46 feet to a found 5/8”
rebar; thence run S08°19'44"W a distance of 27.01 feet to a found 5/8” rebar; thence run S89°06'04"E a
distance of 134.22 feet to a found 5/8” rebar; thence run N11°29'01"E a distance of 24.17 feet to a set
5/8” rebar with cap inscribed “BRUNNER NY 50928”; thence run S42°19'00"E a distance of 62.23 feet
to a set 5/8” rebar with cap inscribed “BRUNNER NY 50928”; thence run S00°08'19"E passing through
a found 5/8” rebar at a distance of 618.02 feet for a total distance of 933.05 feet to a found 5/8” rebar
with an aluminum cap (illegible) on the Northerly right-of-way line of Whitney Road; thence run
S89°48'20"W along said right-of-way line a distance of 213.96 feet to the Point of Beginning. Containing
therein 10.977 Acres (478158 Square feet) more or less, together both parcels containing a total of
18.571 acres (808967 square feet) more or less and subject to all easements, covenants, restrictions and
rights-of-way of record and intending to describe the same lands as described in Old Republic National
Title Insurance Company, Title No. LAA6120 with an effective date of December 27, 2022.
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CHAPTER 11

INRE:

FAIRPORT BAPTIST HOMES, ET AL. _
CASE No. 22-20220-PRW

DEBTORS. (JOINTLY ADMINISTERED)

ORDER (I) APPROVING SALE OF SUBSTANTIALLY ALL OF
THE DEBTORS” ASSETS AND (II) GRANTING RELATED RELIEF

Upon the motion (“Motion”) [Docket No. 142] ef Fairport Baptist Homes (“FBH”),

Fairport Baptist Homes Adult Care Facility Inc. (“FBH Adult Care”), FBH Community Ministries

(“Community Ministries”), and FBH Distinctive Living Communities Inc. (“Distinctive Living”)
(FBH, FBH Adult Care, Community Ministries and Distinctive Living hereinafter collectively, the

“Debtors” or “Debtors”), as debtors and debtors-in-possession in the above-captioned jointly

‘administered Chapter 11 Case,’ pu.rsuant to Sectioﬁs 105(a), 363, 365, 503 and 507 of the
. Bankruptcy Code anci Bankruptey Rules 2002, 6004, 6006 and 9014, for entry of an order
approvmg the sale of substantlally all of the Debtors’ assets and other related relief, all as further
set forth and defined in the Motion (“Sale Order™); and this Court havmg entered an order
approving the bidding procedures for the Purchased Assets and granting certain related relief on

August 11, 2022 [Docket No. 246] (“Bidding Procedures Order”); and the Debtors having filed

the Notice of Amended and Restated Asset Purchase Agreement on August 23, 2022 [Docket
No. 253]; and the Auction having been conducted on October 3, 2022 [see Docket No. 262]; and

the Debtors having filed the Post-Auction Notice of Prevailing and Back-Up Bidders on

! Capitalized terms used in this Order but not defined herein shall have the meanings ascribed to such terms in the
Motion and/or 4646 APA (as defined herein).

Case 2-22-20220-PRW, Doc 287, Filed 10/14/22, Entered 10/14/22 14:38:24,
- Description: Main Document , Page 1 of 21
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October 3, 2022 [Docket No, 263]; and the supportive declarations of Débtors’ counsel filed
collectively as the Debto;ls * Supplement in Support of Sale to Prevailing Debtor filed on October
12, 2022 [Docket No, 278]; and the Notice of Filing of Declaration OfDavid Katz, Esq. filed on
behalf of the Prevailing Bidder on October 14, 2022 [Docket No. 282]; and this Court having
determin_ed that the relief brévided herein is in thé best interest of the Debtors, their estates,
creditors and other parties in interest; and due and adequate notice of the Motion having been given
under the circumstances; and upon the record of the hearing on the Motion, and the full record of
‘this Chapter 11 Case; and after due deliberation thereon; and good aﬁd sufficient cause appearing

therefor,

THIS COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:?

A. Jurisdiction and Venue. This Court has jurisdiction over this matter pursuant to
28 US.C. §8§ 157(b)2)(A), (N) and (Q) and 157 and 1334. Venue is proper pursuant to 28 1U.S.C,
§8 1408 and 1409. This matter is a “core” proceeding pursuant to 28 U.S.C. § 157(b)(2).

B. » Notice and Opportunity to Object. Good and sufficient notice of the Motion and
the relief sought therein has been given under the circumstances, an,d no other or further notice is
required. A reasonable opportunity fo object or be heard regarding the relief provided herein has
been afforded to parties in interest with timely and proper notice of the Auction, the sale of the

Purchased Assets, and the Bidding Procedures to be employed in connection therewith.
i

C. Final Order. Tllais Sale Order constitutes a final and appealable order within the

meaning of 28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), the Court

2 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of

fact when applicable. See FED, R, BANKR, P, 7052.

2
4878-1669-3561.2 .
Case 2-22-20220-PRW, Doc 287, Filed 10/14/22, Entered 10/14/22 14:38:24,
Description: Main Document , Page 2 of 21
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expressly finds that there is no just reason for delay in the implementation of this Sale Order, and

expressly directs entry of judgment as set forth herein.

‘D. Sale is Appropriate. The sale transaction (“Sale Transaction”) pursuant to the

Amended and Restated Asset Purchase Agreement with the Prevailing Bidder, 4646 Nine Mile
Point Road LLC '(“4646 APA™),? is authorized pursuant to Section 363(b)(1) of the Bankruptcy
Code and Bankruptcy Rule 6005(f). The Sale Transaction represents the sound business judgment
of the Debtors and is appropriate in light of the facts aﬁd circumstances surrounding the Sale

Transaction and the Debtors’ Chapter 11 Case because: (i) the Debtors engaged in marketing

_ efforts that were fair, proper, complete and reasonably calculated to result in the best value

received for the Purchased Assets; (ii) the pool of potential acquirors was extremely limited, given
the limited number of potential parties with both the financial ability and the wherewithal to obtain
the regulatory approvals necessary to enter into a transaction like the contemplated Sale

Transaction under the deadlines imposed in the Chapter 11 Case; (iii) the terms of the sale were

‘negotiated at arm’s length with the Prevailing Bidder and Official Committee of Unsecured

Creditors; (iv) the Sale Transaction will provide a greater recovery for the Debtors’ estates than would
be provided by any other available altemati\.le; and (v) it constitutes reasonably equivalent value (as
those terms are defined . in each of the Uniform Fraudulent Transfer Act, Uniform Fraudulent
Conveyance Act, and Section 548 of the Bankruptcy Cod.e) and fair consideration under the laws of
the United States, any State, territory , possession or the District of Columbia. The record of these

proceedings indicates that the Debtors face substantial financial losses and that absent a timely

sale of the Purchased Assets, there is an imminent likelihood that the Debtors will promptly cease.

3 Redline and clean revised versions of the 4646 APA are attached hereto as Exhibit A and Exhibit B, respectively.

3
4878-1669-3561.2
Case 2-22-20220-PRW, Doc 287, Filed 10/14/22, Entered 10/14/22 14:38:24,
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to operate as a going concern, and that the value of the Debtors’ assets, including the Purchased

Assets, will be substantially diminished.

E. Corporate Authority. The Debtors have full corporate power and authority to
proceed with the 4646 APA and execute all other documents contemplated thereb}l/, and to
consummate the Saie Transaction contemplated in connection therewith. The Sale has been duly
and validity authorized by all necessary action. No consents or approvals other than those’
expressly provided for in thé APA are required for the Debtors to consummate the Sale, APA or

the Sale Transaction contemplated thereby.

F. Business Justification. The Debtors have: (i) articulated good, sufficient and sound
business rea;ons for consummating the 4646 APA, the sale of the Purchased Assets and the Sale
Transaction; (ii) appropriately exercised its business judgment by entering into the Sale
Transactioﬁ; and (iii) demonstrated compelling circumstances for entry into the Sale Transaction
pursuant to Section 363(b)(1) of the Bankruptcy Code, in that, among other things, the immediate
approval by the Court of fhe Sale Transaction with the Prevailiﬁg Bidder is neceésary and

appropriate to maximize the value of the Debtors’ estates.

G. Best Interests. Approval of the 4646 APA and the consummation of the Sale
Transaction are in the best interests of the Debtors, their estates, creditors and other parties in

interest.

H. Highest or Otherwise Best. As demonstrated by: (i) the record in this Chapter 11
Case; (ii) the testimony and/or other evidence proffered or adduced at the Sale Hearing; and (iii)
any representations of counsel made on the record at the Sale Hearing, Prevailing Bidder’s bid for

the purchase of the Purchased Assets as set forth in the 4646 APA, is fair and reasonable and

4
4878-1669-3561.2
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constitutes the highest or otherwise best offer received for the Purchased Assets. No other person,
entity, or group of entities has offered to purchase the Purchased Assets for g;eater economic value
to the Debtors than the Prevailing Bidder. The Bidding Procedures established by thé Bidding
Procedures Order have been complied with in 2.111 méterial respects. The terms and conditions set

forth in the 4646 APA are fair and reasonable under the circumstances.

L Arm’s Length Transaction and Prevailing Bidder’s Good Faith. The 4646 APA
was negotiated, proposed and entered into from arm’s-length bargaining positions, without
collusion, in good faith within the meaning of Section 363(m) of the Bankruptcy Code. Prevailing
Bidder is not an “insider” or affiliate of the Debtors, as those terms are defined in Section 101(2)
and (31) of the Bankruptcy Code. The 4646 APA was not entered into, and neither the Debtors nor
Prevailing Bidder has entered into the 4646 APA, or proposes to consummate the Sale Transaction,
for the purpose of hindering, delaying or defraudiﬁg creditors of the Debtors. Neither the Debtors
nor Prevailing Bidder has entered into the 4646 APA or is Iconsumrriating the Sale Transaction
with any fraudulent o‘r, improper purpose. The Prevailing Bidder is a'good faith purchaser within
the meaning of Bankruptcy Code Séction 363(m) and otherwise has proceeded in good faith in all
respects in connection with this proceeding and is therefore cntitied to the full protection of that
provision with respect to the 4646 APA and any ahcillary documents executed in connection with
the Sale Transgction and each term of the Order. The protections afforded Baﬁkruptcy Code
Section 563(m) are integral to the Sale Transaction and the Prevailing Bidder would not

consummate the Sale Transaction without such protections.

J. No Liability Under Section 363(n). Neither the Debtors nor Prevailing Bidder has
engaged in any conduct that would cause or permit the 4646 APA to be avoided under Section

363(n) of the Bankruptcy Code. Specifically, Prevailing Bidder has not acted in a collusive manner

5 ,
4878-1669-3561.2
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with any person and the purchase price was not controlled by any agreement with unrelated third

 parties.

K.  Free and Clear. The Purchased Assets constitute property of the Debtors’ estates
and title thereto is vested in the Debtors’ estate within the meaning of Section 541(a) of the
Bankruptcy Code. Unless otherwise provided in this Sale Order or the 4646 APA, the transfer of
the Purchased Assets will be a legal, vélid, and effective transfer of the Purchased Assets, and will
vest Prevailing Bidder with all right, title, and interest of the Debtors in and to the Purchased
Assets, pursuant to Sections 105(a) and 363(f) of the Bankruptcy Code, free and clear, to the fullest
extent available under the Bankruptcy Code or any other applicable law, of all liens (statutory,
contractual, or otherwise), claims (including those that constitute a “claim” as deﬁﬁed in Section‘
101(5) of the Bankruptcy Code), rights, liabilities, encumbrances and other interests of any kind
or nature whatsoever (including any Lien, Claim, Encumbrance, Interest or Liability, as such terms
are defined in the 4646 APA), including, without limitation, aﬁy debts arising under or out of, in
connection with, or in any way relating to, any acts or omissions, obligations, demands, guaranties,
rights, - contractual commitments, restrictions, Medicaid .historic recoupment liabilities,
environmental liabilities, employment-related claims, employee pension or benefit plan claims,
multiemployer benefit plaﬁ claims (including withdrawal liability claims), retiree healthcare or life
insuraﬁce claims, tax claims (including but not limited to those of the Internal Revenue Service
and the New York State Department of Finance), in each case of or against the Debtors, and any
transferee or successor liability claimé, rights or causes of action (whether at law or in equity),
whefher arising prior to or subsequent to the commencement of the Chapter 11 Case, Whethgr
known or unkﬁown, and whether imposed by égreement, unde‘rst-andihg, law, equity or otherwise

(collectively, the “Claims”), because, in each case, one or more of the standards set forth in Section

6 _
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'363(1) of the Bankruptey Code have been satisfied. Those holders of Claims who did not object

(or who withdrew their objections) to the Motion or the Sale Transaction are deemed to have
consented to the Motion and the Sale Transaction pursuant to Section 363(f)(2) of the Bankruptcy

Code. Those holders of Claims who did object fall within one or more of the other subsectiohs of

" Section 363(f) of the Bankruptcy Code and are adequately protected by having their Claims attach

to the proceeds ultimately attributable to the Purchased Assets against or in which the Claims are
asserted, subject to the terms of such Claims, with the same validity, force and effect, and in the
same order of priority, which such Claims now have against the Purchased Assets or their

proceeds, subject to any rights, claims and defenses the Debtors or their estates, as applicable, may

. possess with respect thereto. Prevailing Bidder is not taking an assignment of any contracts other

than the Assumed Contracts, as defined in the 4646 APA. Therefore, except as specifically
provided in the 4646 APA, and consistent with Section 363(f) of the Bankruptcy Code, Prevailing

Bidder shall have no liability for any Claims arising out of or related to the Sale or transfer of the

Purchased Assets or arising from Claims against the Debtors or their estates or any liabilities or

obligations of the Debtors and/or their estates, based in whole or in part, directly or indirectly, in
any theory of law or equity including, without limitation, any laV\;s affecting antitrust, succéssor,
transferee or vicarious liability: Except as specifically provided in the 4646 APA, all persons and
entities asserting or holding any Claims in or with respect to the Purchased Assets (whether legal
or equitable, secured or unsecured, matured or unmatured, contingent or non-contingent, senior or
subordinatéd), howsoever arising, shall bé forever barred, estopped, and permaneﬁtljr enjoined

from asserting, prosecuting or otherwise pursuing such Claims against Prevailing Bidder.

L. No Successor Liability. The Sale Transaction contemplated under the 4646 APA

does not constitute a consolidation, merger or de facto merger of Prevailing Bidder and the Debtors

7
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aﬁd/or the Debtors’ estates. There is no substantial continuity of enterprise between Prevailing
Bidder and the Debtors, there is no common identity between the Debtors and Prevailing Bidder,
there is no continuity of enterprise between the Debtors and Prevailing Bidder, Prevailing Bidder
isnota mere continuation of the Debtors or their estates, and Prevailing Bidder does not constitﬁte
a successor to the Debtors or their estates. Except as otherwise set forth in the 4646 APA, the
transfer of the Purchased Assets to Prevailing Bidder will not subject Prevailing Bidder to any
liability for any Claims against the Debtors ér the Purchased Assets existing as of the closing of
the Sale (“Closing™) by reason of such transfer based, in whole or in part, directly or indirectly,.in

any theory of law or equity including, without limitation, any laws affecting antitrust, ERISA,

successor, transferee or vicarious liability; provided however, that nothing in this paragraph shall -

be construed as limiting any party’s rights to assert a Claim against the Debtors, their estates or

proceeds of the Sale unless the liability for such Claim was assumed by Prevailing Bidder.

‘M. Police or Regulatory Liability. Nothing in this Sale Order or the 4646 APA
releases, nullifies, precludes, or enjoins the enforcement of any police or regulatory liability to a
governmental unit that any entity would be subject to as the post-sale owner or operato‘rvof property
after the date of entry of this Sale Order. Nothing in this Sale Order or the 4646 APA authorizes
the transfer or assignment of any governmental: (i) license; (ii) permit; (iii) registration;
(iv) authorization; or (v) approval, or the discontinuation of an); obligation thereunder, without
compliance with all applicable legal requirements and approvals under police or regulatory law.
Nothing in this Sale Order divests any tribunal of any jurisdiction it may have under police or

regulatory law to interpret this Sale Order or to adjudicate any defense asserted under this Sale

Order.

8
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N. Legal and Factual Bases. The legal and factual bases set forth in the Motion, and
subsequent Sale Transaction-related filings, and at the Sale Hearing establish just cause for the

relief granted herein.

0. Validity of Transfer. As of the Closing, the transfer of the Purchased Assets to
.Prevailing Bidder will be a legal, valid and effective transfer of the Purchased Assets, and will vest
Prevailing Bidder with all right, title and interest of the Debtors in and to the Purchased Assets,

free and clear of all Claims.

P. Non-Moneyed Business. The Debtors have complied or will comply in all respects
with Section 363(d)(1) of the Bankruptcy Code in that the Sale Transaction is in accordance with
non-bankruptcy law applicable to the transfer of property of a debtor that is a corporation or trust

that is not a moneyed business corporation or trust.

Q. Incorporation of Sale Hearing. All findings of fact and conclusions of law made

or announced by the Court at the Sale Hearing are incorporated herein.

NOW, THEREFORE, based upon the foregoing findings and conclusions, the Motion,
and the record before the Court with respect to the Motion, and good and sufficient cause appearing
therefor,

IT IS HEREBY ORDERED AS FOLLOWS:

1. Findings of Fact and Conclusions of Law. The findings of fact set forth above and

conclusions of law stated herein shall constitute this Court’s findings of fact and conclusions of
law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy |

Rule 9014. To the extent any finding of fact later shall be determined to be a conclusion of law, it

9
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~ - shall be so deemed and deemed so ordered'; and to the extent any conclusion of law shall be

determined to be a finding of fact, it shall be so deemed and deemed so ordered.

2. Objections. All obljections and responses, if any, to the Motion or the relief
requested therein, that have not been withdrawn, waived or settled as announced to the Court at
the Sale Hearing or by stipulation filed with the Court or pursuant to the terms of this Sale Order,
and all reservations of rights included therein, are hereby overruled on the merits, with prejudice.
All persons and entities given notice of thg Motion that failed to timely object thereto ére deemed

to consent to the relief sought therein.

3, Approval of the 4646 APA. The Sale and all of the terms and conditions and

transactions contemplated in connection with 4646 APA are hereby authorized and approved

. pursuant to, inter alia, Sections 105(a), 363(b) and 365(a) of the Bankruptcy Code. Pursuant to

Section 363(b) of the Bankruptcy Code, the Debtors are authorized to consummate the Sale
Transaction pursuant to and in accordance with the terms and conditions in the 4646 APA and this
Sale Order. The Debtors‘, as well as their officers, employees and agents, are authorized and

directed to execute and deliver, and authorized to perform under, consummate and implement, the

4646 APA, together with all additional instruments and documents that may be reasonably

necessary or desirable to implement the 4646 APA, and to take all furthe;r actions as may be:
(1) reasonably requested by Prevailing Bidder for the purpose of assigning, transferring, granting,
conveying and conferring to Prevailing Bidder, or reducing to possession, the Purchased Assets;
or (b) ‘necessary or appropriate to the performance of the obligations contemplated by the 4646
APA, all without further order of the Court. Prevailing Bidder shall have no obligation to proceed
with the Closing until all conditions precedent to its (‘)b\ligation's to do so have been met, satisfied

or waived (in a writing signed by Prevailing Bidder).

: 10
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4. , Good Faith. The Sale Transaction has been undertaken by Prevailing Bidder in
good faith. Prevailing Bidder satisfies the good faith requirement of Section 363(m) of the
Bankruptcy Code and, accordiﬁgly, Prevailing Bidder and the Sale Transaction are entitled to all
of the protections afforded thereby. Pursuant to Section 363(m) of the Bankruptcy Code, if any or
all of the provisions of this Sale Ol_‘der are hereafter reversed, modified, or vacated b.y a subsequent
order of this Court or any other court, such reversal, modification, or vacatur shall not affect the
validity and enforceability of any sale, transfer or assignment under the 4646 APA or obligation
or right granted pursuant to the terms of this Sale Order, and notwithstanding any reversal,
modification or vacatur shall be governed in all respects by the original provisions of this Sale
Order or the 4646 APA, as the case may bé. The Sale Transaction approved by this Salé Order is
not subject to avoidance and no damages may be awarded pursuant to Section 363(n) of the

‘Bankruptcy Code.

5. Transfer of Assets Free and Clear.

A. Pursuant to .Sections 105(a), 363(b), 363(f) and 365 of the Bankruptéy
Code, the Debtors are authorized and directed to transfer the Purchased Asséts in accordance with
the terms of the 4646 APA. The Purcha;ed A§sets shall be transferred to Prevailing Bidder, and
upon consummation of the 4646 APA, such transfelr shall: (i) be valid, legal, binding and effective;
(i1) vest Prevailing Bidder with all right, title and interest of the Debtors in the Purchased Assets;
anci (iii) be free and clear of all Claims, with ail Claims that represent interests in property to attach
to the net proceeds of the Sale, in the order of their priority and with the same validity, force and
effect that they now have agginst the Purchased Ass\ets, subject to any rights, claims and defenses
the Debtors or their estates, as applicable, may possess with respect thereto. Upon the occurrence

of the Closing, this Sale Order shall be considered and constitute for any and all purposes a full

- 11
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and complete general assignment, conveyance and transfer of the Purchased Assets acquired by
Prevailing Bidder under the 4646 APA and/or a bill of sale or assignment transferring indefeasible
title and interest in the Purchased Assets to Prevailing Bidder free and clear of all Claims. All
persons and entities are prohibited and enjoined from taking any action to adversely affect or
interfere with the ability of the Debtors to transfef the Purchased Assets to Prevailing Bidder in
accordance with the 4646 APA and this Sale Order.

B. Except as otherw1se provided in this Sale Order or the 4646 APA, all
Govemmental:ﬁnits (as defined in Sections 101(27) and 101(41) Qf the Bankruptcy Code) and all
persons and entities (and their respective successors and assi:gns), iﬁcluding, without limitation, all
debt security holders, equity. security holders, governmental, tax and regulatory authorities,
lenders, employees, former employees, pension plans, multiempioyer pension plans, labor unions,
trade creditors and any other creditors holding Claims (whether legal or equitable, secured or
unsecured, knpwn or unknown, matured or unmatured, contingent or nbr}—contingent, liquidated

or _unliquidated, senior or subordinated) arising under or out of, in connection with, or in any way
relétihg to, the Debtoré, thé Purchased Assets, business operat_ions prior to Closing or the transfer
of the Purchased Assets to Prevailing Bidder, are hereby forever barred, éstopped and permanently
enjoined frém asser’ting or pursuing any Claims against Prgvailing Bidder, its affiliates, successors
or assigns, its property or the Purchased Assets, including, without limitation, taking any of the
following actions with respect to a Claim: (i) commencing or continuing, in any manner, any action
or other proceeding against Prevailing Bidder, its affiliates, successors or assigns, assets (including

' the Purchased Assets) or properties; (ii) enforcing, attaching, collecting or recovering, in any
manner, any judgment, award, decree, or order against Prevailing Bidder, its afﬁliates,' SuCCessors

or assigns, assets, or properties; (iii) creating, perfecting, or enforcing any liens, claims,
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encumbrances or other interests against the Debtors as against Prevailing Bidder, or its affiliates,
successors, assigns, assets (including the Purchased Assets) or properties; (iv) asserting any setoff,
right of subrogation or recoupment of any kind for any obligation of the Debtors as against any
obligation due to Prevailing Bidder, or its affiliates, successors or assigns or their respective assets,
including the Purchased Assets; or (v) commencing or continuing any action, in aﬁy manner or
place, that does not comply, or is inconsistent with, the provisions of this Sale Order or the
agreéments or actions contemplated or taken in respect thereof.
C. This Sale Order: (i) shall be effective as a determination that, as of the
Closing, except as otherwise provided in this Saie Order and the 4646 APA, all Claims, have been
unconditionally released, discharged and terminated as to Prevailing Bidder and the Purchased
Assets, and that the conveyances and transfers described herein have been effected; and (ii) is and
shall be binding upon and govern the acts of all persons and entities, including all filing agents,
filing officers, title agents, title companies, recorders of mortgages, recorders of deéds, registrars
of deeds, administrative agencies, governmental departments, secretaries of sfate, federal and local
officials and all other persons and entities who may be required by operation of law, the duties of
their office, or contract, to accept, file, reéister o.r otherwise record or release any documents or
instruments, or who may be required to report or insure any title or state of title in or to any lease;
and each of the foregoing personé and entities is hereby dirg:cted to accept for filing any and all of
the documents and instruments 'nécessary and appropriate to consummate the transactions
contemplated by tﬁe 4646 APA.
| D. If any person or entity that has filed financing statements, mortgages, deeds
of trust, mechanic’s liens, lis pendéns-or other documents or agreements evidencing Claims against

the Debtors or the Purchased Assets has not delivered to the Debtors prior to the Closing of the

13
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Sale Transaction, in proper form for filing and executed by the appropriate parties, termination

statements, instruments of satisfaction, releases of all interests which the person or entity has with

rcspéct to the Debtors or the Purchased Assets or otherwise, then with regard to the Purchased
Assets that are purchased by.Prevailing Bidder pursuant to the 4646 APA and this Sa}e Order:
) the Debtors are hereby a;uthorized and directed, and Prevailing Bidder is hereby authorized, to
execute and file such statements, instruments, rel_eases and other documents on behalf of the person
or entity with respect to the Purchased Assets; and (ii) Prevailing Bidder is hereby authorized, but
not directed, to file, register or otherwise record a certified copy of this Sale Order, which, once
filed, registered or otherwise recorded, shall constitute conclusive evidence ;)f the release of all
Claims against the Purchased Assetg. This Sale Order is deemed to be in recordable form sufficient
to be placed in the filing or recording system of each and every federal, state or local government
agency, department or office. Notwithstanding and without limiting the foregoing, the provisions
of this Sale Order authorizing the sale and assignment of the Purchased Assets free and clear of
Claims, shall be self-executing, and neither fhe Debtors nor Prevailing Bidder shall be required to
execute or file releases, termination statements, assignments, consents, or other instruments in
order to effectuate, consummate and irﬁplement the provisions of this Sale Order.

E. The ‘Prevailing Bidder is hereby authorized in connection with the
consummation of the Sale Transaction authorized herein to allocate the Purchased Assets, assumed
liabilities, per_mitted enc_umbranccs, and the assumed contracts among its affiliates, designees,
assignees, and/or suécessors in a manner as it, in its sole discretion, seems appropriate, and to
assign, sublease, sublicense, transfer or otherwise dispose of ‘any of the Purchased Assets or the
rights under any assumed contract to its affiliates, designees, assignees, and/or successdrs with all

of the rights and protections accorded under this Order and the 4646 APA, and the Debtors shall

14
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cooéer'at_e wi;ch and take all actions reasonably requested by the Prevailing Bidder to effectuate any
of the foregoing. Such allocations shé.ll not be binding in further proceedings before the Court.

. F. Following the Closing of the Sale Trahsaction, no holder of any Claim shall
interfere with Prevailing Bidder’s title to or use and enjoyment (;f the Purchased Assets based on

or related to any such Claim or based on any actions the Debtors may take in the Chapter 11 Case.

7. No Successor or Transferee Liability.
A Prevailing Bidder is not and shall not be deemed a “successor” to the

Debtors or their estates as a result of any action taken in connection with the 4646 APA, the

* consummation of the Sale Transaction contemplated by the 4646 APA, the transfer or operation

of the Purchased Assets or any other event occurring in the Bankruptcy Case under any theory of

law or equity, and Prevailing Bidder shall not assume, nor be deemed to assume, or in any way be '

responsible for Aany liability or obligation of the Debtor (or any of its predecessors or Affiliates)

- and/or its estate including, but not limited to, any Medicaid historic recoupment liabilities, bulk

sales law, tax claims .(including but not limited to those of the Internal Revenue Service and the

New York State Department of Finance), pension or ERISA obligation, WARN Act obligation,

Fair Labor Standards Act obligation, CERCLA obligét_ion, any obligation under the Consolidated
Omnibus Budget Reconciliation Act, successor liability, or similar liﬁbility except as otherwise
e);pressly provided inthe 4646 APA. The Sale of the Purchased Assets and the assumption and
assignment of the As.s;umed Liabilities by Prevailing Bidder and the Séle Transaction approved

hereby will not cause Prevailing Bidder to be deemed a successor in any respect to the Debtor.

B.  (Nothing in this Sale Order or the 4646 APA shall require Prevailing Bidder

to: (i) continue or maintain in effect, or assume any liability in respect of any 'employee, collective

bargaining agreement, pension, welfare, fringe benefit or any other benefit plan, trust arrangement

15
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or other agreements to which the Debto.rs are a party or have any responsibility therefor, including,
without limitation, medical, welfare and pension benefits payable after retirement or other
terminétion of employment; of (ii) assume any responsibility as a fiduciary, planvsponsor or
otherwisé, for making any contribution to, or in respect of the funding, investment or
administration of any employee benefit plan, arrangement or agreement (inciuding but not limited
to pension plans) or the termination of any such plan, arrangement or agreemve.nt (including but not
limited to any withdrawal liability).

C. Nothing in this Sale Order shall be interpreted to deem Prevailing Bidder as
the successor to the Debtors under any state law successor liability doctrine with respect to any
liabilities under environmental laws‘ or regulations for penalties ‘for dayé of violation prior to -
Closing. Nothing in this Sale Order should be construed to create for any governmental unit any

substantive right that does not already exist under law.

8. Surrender of Assets and Real Property. All entities who are presently, or who as of
the Closing may be, in possession of some or all of the Purchased Assets hereby are directed to
surrender possession of the Purchased Assets to Prevailing Bidder as of the Closing.

9, Assumption and Assignment of Assumed Contracts. The Debtors are authorized to

assume and assign the Assumed Contracts designated for assignmeﬁt to Prevailing Bidder pursuant
to the 4646 APA; provided, however, that there shall be no assumption of any such contract absent
simultaneous assignment thereof to Prevailing Bidder. Subject in all respects to Section (M) of this
Order, (i) no section of any Assumed Contract that purports to prohibit, restrict, impose any penalty
or fee, or condition the use, consideration or assignment of any such Assumed Contract. in
connection with the Tale Transaction Shall have any force or effect; (ii) Prevailing Bidder shall

be deemed to be substituted for the Debtors as a party to each of the Assumed Contracts; and (iii)
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pursuant to Section 365(k) of the Bankruptcy Code, the Debtors and their estates shall be relieved
from any liability for any post-Closing breach of any such Assumed Contract after assignment of
such Assumed Contract to Prevailing Bidder. In accordance with Sections 365(b)(2) and (f) of the
Bankruptcy Code, upon transfer of the Assumed Contracts to Prevailing Bidder and subject in all
respects to Section (M) of this Order: (i) Prevaili;lg Bidder shall h-ave all of the rights of the Debtor

thereunder, free and clear of all Claims, except as otherwise provided in the 4646 APA, and each

.provision of such Assumed Contracts shall remain in full force and effect for the benefit of

Prevailing Bidder, notwithstanding any provision in such contract, lease or in applicable law that

prohibits, restricts or limits in any way such assignment or transfer; and (ii) none of the Assumed

Contracts may be terminated, or the rights of any party modified in any respect by any other party -

thereto as a result of the consummation of the transactions contemplated by the 4646 APA.

10.  Rejection of Contracts and Leases. All Contracts and Leases of the Debtors other
than the Assumed Contracts shall be deemed to have been rejected by the Debtors effective as of
the Closing, unless otherwise agreed to by the Debtors and Prevailing Bidder.

11.  Adequate Assurance. The requirements of Sections 365(b)(1) and 365(f)(2) of the

Bankruptcy Code are satisfied with respect to the Assumed Contracts based on Prevailing Bidder’s
evidence of its financial condition and wherewithal presented at the Sale Hearing and without any
other or further action by Prevailing Bidder, including, but not limited to, any other or further
deposit.

. 12, Consideration. The Purchase Price shall be the payment at Closing of Foﬁrteen
Million Three Hundred Thousand and 00/100 Dollars ($14,300,000): (i) payoff of outstanding
mortgage indebtedness owed to Berkadia/HUD; (ii) payment of any other amounts as directed by

this Court; and (iii) remainder in cash to the Debtors.

17
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13.  Operation by Prevailing Bidder. To the maximum extent available under applicable

law: (i) Prevailing Bidder shall be authorized, as of the Closing, to operate under any license,
permit, registration, and any other governmental authorization or approval of the Debtors with

respect to the Purchased Assets and the Assumed Confracts; (ii) all such licenses, permits,

registrations, and governmental authorizations and approvals are deemed to have been, and hereby

are, directed to be transferred to Prevéiling Bidder as of the Closing; and (iii) to the extent provided

by Section 525 of the Bankruptcy Code, no governmental unit may revoke or suspend any permit -

or license relating to the operation of the Purchased Assets sold, transferred or conveyed to
Prevailing Bidder on account of the filing o.r pendency of this Chapter 11 Case or the
consummation of the Sale Transaction contempléted by the 4646 APA. |

14. Enforcement. The terms and provisions of the 4646 APA and this Sale Order, and
the Sale Transactjon contemplated thereby and 4hereby, shall, as applicable, be specifically
enforceable against and be binding in all respects upon, or shall inure to the benefit of, the Debtors,
their estatés, and creditors, Prevailing Bidder, and their respective affiliates, successors and
assigns, and any affected third parties, including all entities asserting Claims, notwithstar.lding' any
subsequent. appointrhent of any trustee, examiner or receiver of the Debtors under any chapter of
the Bankruptcy Code or any other law, and all such terms and provisions likewise shall be binding
on and specifically enforceable against such trustee, examiner or receiver, and shall not be subject
to rejection or avoidance by the Debtors, their estates, creditors, any other representatives of their
estates, or any trustee, examiner or receiver. |

15.  No Bulk Sales. No bulk sales law, or similar law of any state or other jurisdiction

shall apply in any way to the Sale Transaction contemplated by the 4646 APA, the Motion and

~this Sale Order.
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16. Compliance with HIPAA. Nothing provided for in this Sale Order shall alter the

Debtors’ or Prevailing Bidder’s obligations to protect the confidentiality of patient records,

including but not limited to confidential records as required under applicable non-bankruptcy law

and regulations including, but not limited to, the Health Insurance Portability and Accountability
Act of 1996 ("HIPAA") and the federal HIPAA privacy regulations at 45 Code of Federal
Regulations.

17.  Retention of Jurisdiction. This Court shall retain exclusive jurisdiction to, among

other things: (i) interpret, enforce and implement the terms and provisions of this Sale Order and
the 4646 APA, all amendments thereto, any waivers and consents thereunder and of each of the
agreements executed in connection therewith in all respects; (ii) to adjudicate disputes related to

this Sale Order or the 4646 APA or the rights and duties provided hereunder or thereunder or any

issues relating to the 4646 APA and this Sale Order including, but not limited‘ to, the interpretation

of the terms, conditions and provisions Hereof and thereof, the status, nature and extent of the
Purchased Assets and any Assumed Contracts and all issues and disputes arising in connection
with the relief authorized herein, inclusive of those concerning the transfer of the Purchased Assets
and Assumed Contracts free and clear of all Claims; and (iii) to enforce the injunctions set forth
herein.

18.  Modification. The 4646 APA may be modified, amended or supplemented by
Prevailing Bidder and the Debtors in a writing signed by both parties Without further order of the
Court, provided that any such modification, amendment or supplement does not materially change
the terms of the 4646 APA or modify the express terms of this Sale Order.

19.  Survival. Nothing contained in any subsequent order of this Court or any court of

i

competent jurisdiction in this Chapter 11 Case (or any order entered after any conversion of a

19 :
4878-1669-3561.2
Case 2-22-20220-PRW, Doc 287, "Filed 10/14/22, Entered 10/14/22 14:38:24,

Description: Main Document , Page 19 of 21

0634



202406180036

06/18/2024 08:00:36 AM D 12968

chapter 11 case of the Debtors to a case under chapter 7 of the Bankruptcy Code) or any chapter
11 plan confirmed in the Debtors’ Chapter 11 Case or any order confirming any such plan shall

nullify, alter, conflict with, or in any manner derogate from the provisions of this Sale Order, and

the provisions of this Sale Order shall survive and remain in full force and effect. For the avoidance -

of doubt, if the Debtors’ Chapter 11 Case is converted to a case under chapter 7 of the Bankruptcy
Code, the Sale Order shall be binding on the chapter 7 trustee in such chapter 7 case.

20.  Failure to Specify. The failure specifically to include any particular provision of the

4646 APA in this Sale Order shall not diminish or impair the effectiveness of such provision, it
being the intent of the Court, the Debtors and Prevailing Bidder that the 4646 APA be authorized
and apbroved in its entirety with such amendments thereto as may be made by the parties in

accordance with this Sale Order and the terms of the 4646 APA.

21.  Non-Severability. The provisions of this Sale Order are non-severable and mutually
dependent.

22.  Automatic Stay. The automatic stay pursuant to Section 362 of the Bankruptcy

Code is hereby lifted with respect to the Debtors to the extent necessary, without further order of

- this Court, to allow: (i) Prevailing Bidder to give the Debtors any notice provided for in the 4646

APA; and (ii) Prevailing Bidder to take any and all actions provided under or contemplated by the

4646 APA in accordance with the terms and conditions thereof.
23.  Order Immediately Enforceable.'Notwithstanding the provisions of Bankruptcy
Rules 6004 and 6006, this Sale Order shall not be stayed for fourteen (14) days after the entry

hereof but shall be a Final Order effective and enforceable immediately upon entry.

24.  Automatic Stay. The Prevailing Bidder shall not be required to seek or obtain relief

from the automatic stay under section 362 of the Bankruptcy Code to enforce any of its remedies
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under the 4646 APA or any other sale-related document. The automatic stay imposed by section
362 of the Bankruptcy Code is modified solely to the extent necessary to implement the preceding
sentence, provided that this Court shall retain exclusive jurisdiction over any and all disputes with

respect thereto.

25.  NoBroker’s Fee. Prevailing Bidder is not and will not be liable to any agént, broker,
pe}son or firm acting or purporting. to act on behalf of either the Debtors or Prevaiiing Bidder for
any commission, broker’s fee or finder’s fee respecfing the Sale Transaction.

26.  Conflicts. In the event of a direct conflict between the terms of this Sale Order and
the terms of: .(i) the 4646 APA, or (ii) any other order of this Court, the terms of this Sale Order
shall govern and control. |

27.  No Waiver. Nothing in this Sale Order shall modify or waive any closing conditions

- or termination rights contained in the 4646 APA, and all such conditions and rights shall remain

in full force and effect in accordance with their terms.

Dated: October 17 2022 N ‘ /s/
Rochester, New York : HONORABLE PAUL R. WARREN
: U.S. BANKRUPTCY JUDGE
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